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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


This case is concerned with newspapers and their classified 
"help-wanted" advertising policies, an area of law which has not been 
judicially reviewed. 

Working women, regardless of their ability, training, or as- 
pirations, are being forced into an economic ghetto of very limited 
circumference. The lower limit is poverty, and a non-living wage. A 
very high percentage of women who work full-time live at this level. 
The upper boundaries of opportunity and upward mobility for working 
women are so limited that less than one percent of the women in this 
country earn salaries of $10,000 per year or more. 

Obviously many highly-qualified women, of great potential, are 
working for a fraction of their economic productive worth. Obviously 
many working women are existing under severe economic disadvantages and 
hardships. 

The keystone of this iniquitous and wasteful situation, which 
is growing worse instead of better as economic and competitive pressures 
increase, is the newspapers. By their continued flouting of the clear 
requirements of Section 70h (b) of Title VII of the Civil Rights act of 
196k, they continue to advertise jobs under male and female categories, 
thus stripping women of their right to upgrade themselves by applying 
for work for which they are qualified. Women are deterred and barred 
by this "men only" labelling, even from presenting their qualifications. 


The losses to individuals and to our economy are as enormous 


as they are incalculable, and the problem is a difficult one ‘to force 


into judicial review and correction. 

In the instant case, an organization representing the news- 
papers has come into court challenging the Guideline on help-wanted ad- 
vertising issved by the Equal Employment Opportunity Commission, the 
agency charged with enforcement of this federal statute. While making 
a plea for equitable relief, the newspapers have sought to limit the 
issues of the action to the enforcement entitlements of the agency. 

It is the contention of the Women's Equity Action League (WEAL) 
that the newspapers have thus subjected themselves to judicial review 
with regard to the whole res of this action, the res being help-wanted 
advertising. 

It is the contention of these appellants, hereinafter known 
as WEAL, that the newspapers have thus subjected themselves to judicial 
inquiry as to the equitability of their own position with respect to 
the res or chose in action, inasmch as, as they appear before the Court, 
they contime to aid and abet the violation of Section 70h (b) of Title 
VII of the Civil Rights act of 1961, the statute the enforcement of 
which is at issue. 

It is the contention of these appellants, WEAL, that because 
of the magnitude of the economic issues involved, working women and 
their representatives, the intended beneficiaries of this federal sta- 
tute, are entitled to intervene and to show the extent of their injuries 
in this res, which far outweigh those of plaintiff newspapers, and which 


are not shared either in nature or magnitude by the original defendant, 


the government agency which is the sole defendant in the action as it 


now stands. 


Appellants, WEAL, therefore believe that they have a right 


to a broad consideration of the facts and issues in this case, by the 


Court, and that this would serve the interests both of judicial conveni- 


ence and of justice. 

The questions presented by this appeal therefore are: 

1. Whether appellants, WEAL, who are a nonprofit corporation 
having as its purpose the improvement of employment eter itee for 
women, had, as a matter of law, a right to intervene under mile 2h (a) 
Fed. Rul. Civ. Proc. in the instant case, : 

2. Whether the District Court abused its csscretion in re- 
fusing appellants intervention under Rule 2h (b) Fed. Rul. ow. Proc. , 


3. Whether the lower court committed reversible error in de- 


nying these appellants the right to intervene. 


PREVIOUS APPEAL 
This case was previously appealed on other feeuss under the 
same title, having the Appellate Case Number 22519. | 
REFERENCES TO RULINGS 
Recommendation of the Pretrial Examiner of the United States 
District Court for the District of Columbia, dated May 1, 1969, recom 
mending that the motion of WEAL to intervene as @ defendant and to file 
a counterclaim be denied. ....sseececcceeeseoes Appendix Pages 81 and 82 
Order of Court denying appellants Motion to Intervene, dated 


June 4, 1969jecococcsesersscoscncesencccasaessescres «APPOME Page 105 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 
JURISDICTIONAL STATEMENT: 

This appeal arises under the provisions of Title 28 U.S.C. 
$1292 and §129h, on appeal from the order of the United States District 
Court for the District of Columbia, entered June 4, 1969, in the above- 
captioned cause, designated Civil Action No. 2431-68, denying the mo- 
tion of the Women's Equity action League (NEAL) an Ohio Corporation, 
hereinafter known as WAL, to intervene under the provisions of either 
Role 2: (a) or (b) of the Federal Rules of Civil Procedure. A Notice 
of appeal, as provided in Rule h, F.R.C.P. was filed in June 26, 1969. 
NATURE AND COURSE OF THE PROCEEDINGS: 

May it please the Court, this is an appeal from the United 
States District Court for the District of Columbia, which denied a Mo- 
tion to Intervene filed by these appellants in the instant case. These 
appellants, TAL, are an organization of working women, & number of 
whom are residents of the District of Columbia, which sought to inter- 
vene to represent working women, aS a class, since working women are 
the intended beneficiaries of the provisions of the federal statute 


which are the res of this action, and since the corporate purpose clause 


of WEAL 2 places upon us a responsibility to proceed in cases concerned 


nt 


1. Corporate Purpose Clause of Women's Equity action League (WEAL): The 
purpose or purposes for which said corporation is formed are: to promote 
ater economic progress on the part of American women, to press for 
full enforcement of existing antidiscriminatory laws in behalf of women, 
to seek correction of de facto discrimination against women, to gather 
and disseminate information. and educational materials, to investigate 


with discriminations against women. 


HISTORY OF THE CASE: 

The original action in this matter was filed by the American 
Newspaper Publishers Association, a New York Corporation, and the Even— 
ing Star Newspaper Company, a District of Columbia corporation, herein- 


after known as the newspapers, against the Commissioners of the Equal 


Employment Opportunity Commission, hereinafter know as the Commission, 


in a complaint seeking injunctive and declaratory relief with regard to 
2 | 


a Guideline issued by the Commission for enforcement of Section 70l:('0)> 
instances of, and seek solutions to, economic, educational, tax and enm- 
ployment problems affecting women, to urge that girls be prepared to 
enter more advanced career fields, to seek reappraisal of federal, state 
and local laws and practices limiting women's employment opportunities, 
to combat by all lawful means, job discriminations against women in the 
pay, promotional or advancement policies of governmental or private em 
Ployers, to seek the cooperation and coordination of all American women, 
individually or as organizations to attain these objectives, whether 
through legislation, litigation or other means, and doing any and all 
things necessary or incident thereto. Filed as of November 1, 1968, 
with the Secretary of State of Ohio. 

2. Part 160 -- Guidelines on Discrimination Because of Sex ++ § 160.) 
Job Opportunities Advertising. It is a violation of Title VII for a 
help-wanted advertisement to indicate a preference, limitation, speci- 
fication, or discrimination based on sex unless sex is a bona fide occu- 
pational qualification for the particular job involved. The placement 
of advertisements in columns headed "male" or "female", will be consider- 
ed an expression of a preference, limitation, specification, or discrimi- 
nation based on sex. 33 Fed. Reg. 11539 (august 1h, 1968). 

3. Section 70; (b) It shall be an unlawful employment practice for an 
employer, labor organization, or employment agency to print or publish 
or cause to be printed or published any notice or advertisement relating 
to any classification or referrel for employment by such an employment 
agency, indicating any preference, limitation, specification or discri- 
mination, based on race, color, religion, sex, or national origin, except 
that such a notice or advertisement may indicate a preference, limitation, 
specification, or discrimination based on religion, sex, or national ori- 
gin when religion, sex, or national origin is a bona fide occupational 
qualification for employment. 2 U.S.C. § 2000e Public Law 88-352, July 
2, 196k. 


of Title VII of the Civil Rights act of 196, h2 U.S.C. 8 2000e, with 
regard to categorization of "help-wanted" advertising by "male" and 
"female" designations. 

The newspapers asked the court to declare that the Guideline 
does not have the force and effect of law, to declare the Guideline un- 
authorized and invalid, and to enjoin the defendants from making such 


Guideline effective. The newspapers centered their pleas on Section 


713 (a) and (o)" of Title VII of the Civil Rights act of 196h. 


The istrict Court, in its Findings of Fact and Conclusions 
of Law, found the Guideline not to have the force and effect of law, but 
rather to be permissive and interpretive of the law, and thus within the 
power of the Commission to issue. (a39-L6) 

This finding of the District Court was appealed by the news- 
papers to the Court of Appeals for the District of Columbia Circuit, 


i. Section 715 (a) The Commission shall have authority from time to 
time to issue, amend, or rescind suitable procedural regulations to 
carry out the provisions of this title. Regulations issued under this 
action shall be in conformity with the standards and limitations of the 
Administrative Procedure act. 

(>) In any action or proceeding based on any alleged unlawful employ- 
ment practice, no person shall be subject to any liability or punish- 
ment for or on account of (1) the commission by such person of an unlaw- 
ful employment practice if he pleads and proves that the act or omis— 
sion complained of was in good faith, in conformity with, and in re- 
liance on, any written interpretation or opinion of the Commission, or 
(2) the failure of such person to publish and file any information re- 
quired by any provision of this title if he pleads and proves that he 
failed to publish and file such information in good faith, in conformity 
with the instructions of the Commission issued under this title regard- 
ing the filing of such information. Such a defense, if established, 
Shall be a bar to the action or proceeding, notwithstanding that (A) 
after such act or omission, such interpretation or opinion is modified 
or rescinded or is determined by judicial authority to be invalid or of 
no legal effect, or (B) after publishing or filing the description and 
annual reports, such publication or filing 4s determined by judicial 
authority not to be in conformity with the requirements of this title. 
h2 U.S.C. &@ 2000e Public Law 88-352, July 2, 196k. 


with regard to a denial by the District Court of a preliminary injunc— 
tion, and the motion to vacate the stay of the effective date of the 
Guideline. 

The Appellate Court denied the motion for reversal, and vaca- 
ted the stay, and remanded the case for trial on its merits. (au7-50) 

The newspapers' Amended Complaint as it now stands (aA 6-15) 
seeks judgment (1) declaring the Commission's Guideline here attacked 
does not have the force and effect of law, (2) declaring that any such 
guideline is unauthorized and invalid under Title VII of the Civil 
Rights act of 196 (Sec. 713 (b) of the act) and (3) permanently enjoin- 
ing defendant Commission from making said guideline effective on the 
ground that its mere existence injures plaintiffs. (A 81-82). 

At this point WEAL filed a Motion to Intervene, in behalf of 
working women, aS a class, with an Answer and cross-Petition, alleging 
that working women, the intended beneficiaries of the provisions of 
Title VII of the Civil Rights act, the federal statute which is the res 
of this action, are, in fact, the injured parties with relation to the 
issues presently before the court, insofar as conformity with this Sta- 
tute is concerned. 

The Commission entered an appearance and a reply stating that 
4t had no objection to the inclusion of WEAL as a co-defendant (a-79) 5 
and after submission of briefs by both the newspapers (a 73-77) and the 


movants to intervene (A 59-72 and A 90-104) and an oral hearing before 


both the pretrial examiner and the Court (a Transcript at Z-1 et eeq) 


the Motion to Intervene was denied (A 105). 


It is from this order that appeal is sought. 
STATEMENT OF FACTS 

The Evening Star Newspaper of the District of Columbia is pre- 
sently categorizing its help-wanted advertising under "male" and "female" 
headings. The American Newspaper Publishers Association has a member— 
ship consisting of, and it presumably represents, "more than 1000 daily 
newspaper (sic) which represent more than ninety (90) percent of the 
total daily and Sunday newspaper circulation in the United States" (a ll). 
No significant number of the newspapers throughout the country are con- 
forming to the provisions of Section 70h (b) or the Guideline issued by 

Commission, which is now in full force and effect under the Appel- 
late Court's refusal to reverse (A 9) the District Court's denial of 
a preliminary injunction (A 6) which accordingly vacated the stay of 
effective date of the Guideline, therefore restoring it to full force 
and effect on Jamary 2h, 1969. 

The working women of this country search for job opportunities 
in the "help wanted” columns of their various newspapers, and employers 
and employment agencies advertise the jobs which are available in these 
colums. 

The newspapers derive a significant portion of their revenue 
from payments of employers and employment agencies for space in their 
help-wanted colums. The newspapers do not place such advertisements 


without charge, as a matter of public interest or "news", but rather 


as paid functionaries or agents of the employers and employment agencies. 


ARGUMENT 


If the substantive provisions of a Federal statute, and the 
provisions for its enforcement, are considered, as a pescnioal matter, 
| to be closely enough interconnected to constitute the res of an action, 
or as the chose in action, then the res, or the chose, of the within 
action is the categorization of help wanted advertising into maie and 
female designations. The newspapers have brought their action solely 
with regard to the categorization of help-wanted advertising into "male" 
and "female" categories by bringing their action solely against the 
"Guideline on Discrimination Because of Sex", (A 2-h, & 7-8, and A 10,11, 
12, 14), which is the enforcement provision, directing their objections 
strictly toward its enforcement of Section 70) (b), which is the section 
with regard to help-wanted siventisinges They have thus prought the 
provisions regarding "help-wanted" advertising appearing in Section 
70 (b) into the purview of the Court in this action, and have thus cons- 
tituted it as a portion of the res of this action, or the chose in ac- 


tion of the controversy. 


This being the case, it is legally permissible to! consider 


the status of the newspapers from an equity standpoint, with relation 
to their own acts, which are doing irreparable harm to working women, 
whom appellants WEAL seek to represent before the Court. these acts 
occur within the res of the action which plaintiff newspapers have 
brought before the Court; namely, the newspapers aid and abet the vio- 


lation of this same statute which they have brought before the Court 


Ee 
5. Section 70k (o) of Title VII of the Civil Rights Act of 196 supra. 


by accepting advertising which is prohibited under its terms. Regard- 
less of the provisions of the Guideline, the Statute stands; regardless 
of the entitlements of the Commission, the Statute stands, and the news- 
papers stand before the Court as violators of this Statute. 

Judicial consideration is especially opened to possibility in 
this action, since the newspapers have made several prayers for equita- 
ble relief (A 5, A 1b,15)- 

A prayer for equitable relief ordinarily "opens the door to 
equity” 6 (a 66) and to a review of the pleaders' own equitable posi- 
tion’ > thus permitting counter-complaints based on equity grounds to be 
brought against the equity pleader.® 

as these appellants WEAL, pointed out in their answer (A 57, 
58), their Motion (A 63), their Brief (A 65,66) and their Supplementary 
Brief (A 92-91), the newspapers are extremely vulnerable on equity 
grounds. 

WEAL seexs to represent working women (A 59,60) as a class,” 
since this is the stated purpose of our non-profit corporation, and 
since working women are the intended beneficiaries of the provisions of 


the Federal Statute which is the basis of this action. No other parties 


—— 
6. Precision Instrument Mfg. O- V automotive Maintenance Machine 
Co. J.S. ’ be @ = ° = 
7. Some Thoughts on Intervention before Courts Agencies and arbitra- 
tors by David L. Shapiro, proressor of Law, OL farvard Law Review 721, 
February, 1968 
8. Ford Motor Co. v. 2isanz ros., 2h9 F. 2d 22 (8th Circuit, 1957) 
9. Hansberry v- 3.5. 206, 7L ed. 798, Su S. Ct. 399, follow- 
ed many times; Textile Workers Union v. Allendale Co., 226 F. 2d 765, 
96 U.S. App. L-U- > cert den. > ome , 100 L.ed shh, 
Supreme Tribe, B-H- v- Cauble 255 U.S. 356, 65 L. ed 673, 41 S. Ct. 

> Piumb Vv. ow, 5. 560, 31 L. ed 268, 8 S. Ct. 216, Smith 
3. Swarmstedt, 16 How (U-S.) 266, 303, Uh L. ed 942,948. == 


have sought to intervene in behalf of the interests of working women in 
this action. 
| 


WEAL, the appellants, seek to intervene in the within action 


for the following reasons: | 

1. The interested and affected parties would th thas all come be- 
fore the Court at one time for adjudication of their respective rights, 

| 

obligations and equitable entitlements. a8 (a 61, citing Rule 23 (a) and 
(b) Fed. Rul. Civ. Froc.) AS the Court in the Atlantis case observed: 

On the one hand there is the private suitor's interests 

in having his own lawsuit subject to no one's direction 

or meddling. On the other hand, however, is the great 

public interest, especially in these exptosive days of 

ever increasing dockets, of having a disposition at a 

Single time of as much of the controversy to as many of 


the parties as is fairly possible consistent with due 
process. 


Atlantis Development Corp. v. 5. supra 

2. The Court already has jurisdiction of a substantial number 
of complainant newspapers, through the American Newspaper Publishers 
Association as their representative (A 11) and of the Equal Buploynent 
Opportunity Commission through its Commissioners (A 1, A 6 1s and the 


appearance of an intervenor to represent the actual intended beneficia- 


ries of the Statute would permit complete adjudication (A 61,62,64,66) 


3. A mitiplicity of legal actions of various oe will re- 


10. Atlantis Development Corp. v. U.S., 279 F. 2a 818, Sth cir (1967) 
see also Hansberry v. Lee, sit U.5. 32, 85 L. ed 22, 61 S. Ct. 115, 132 


A.L.R. 74T, Supreme Tribe Tribe, supra, Plumb v. Goodnow, Supra, Smith v ve. 


Sramnstect» supra. 
Gregory v. od 133 U.S. 579, 33 L. ed 792, 10 S. Gt. 22, Horn 


v. Lockhart, .8.)570, 21 L. ed 657, 39 Am. Jur. 902-903, cit=— 
ing Gardner v. Saaictan 116 Cal. 8h, etc., citing R. C. Le 


sult if the res of this matter is not adjudicated with relation to the 


rights of all parties concerned, and the "help-wanted" issue clarified.2? 


(a 64, 103) 

kh. These appellants, WEAL, have suffered, are suffering, and 
will continue to suffer irreparable injury by reason of the acts of the 
newspapers with regard to help-wanted advertising, which is the chose in 
action (4 69,70,9) since the jobs advertised in the "female" category 
are almost invariably fewer in number, lower paid, and more limited in 
scope and opportunity for advancement. 


AS Congresswoman Martha Griffiths remarked in a speech before 
the House of Representatives with regard to the help-wanted issue: 


The inevitable consequence of putting the (help wanted) ad 
in the "male" or "female" colum is to cut off at the 
oatset any further reading of the ads under that label 

by persons of the opposite sex. 


The sex headings over jot ads constitute a direct vio- 
lation...sanction of these headings as a device to evade 
the law is nothing short of a disregard for the law and 
a total insensitivity to the adverse ee which these 
headings exert on equal job opportunity. 


S. These acts consist of the newspapers! aiding and abetting 
the violation, by employment agencies and by advertising employers, of 
the specific provisions of Section 70: (b) of the Civil Rights Act of 


196, previously cited. 


12. Ala. v. 4riz., 291 U.S. 286, 7 L. ed. 798, Su S. Ct. 399, followed 
many times; Textile Workers Union v. Allendale, supra, at (8) 

13. Remarks by Congresswoman Martha Griffiths: "Women are Being Deprived 
of Legal Rights by the Equal Opportunity Commission," Congressional 
Record, June 20, 1966, page 3, see also Miltensberger v. Logansport, C. 
& S.WeRe Co., 106 U.S. 286, 385, 27 L. ed ll7, 125, 1 5. Ct. 1b. Tollow- 
ed many times, and Texas & FP. R. Co. v- Marshall, 136 U.S. 393, 34 L. ed 
10 S. Ct. 846, followed many times 


6. Such aiding and abetting of the violation of a Federal 
Statute makes the newspapers equally chargeable with their principals 
as violators of the Federal Statute which is the res of this action, 
Since they are acting as the paid agents of these principals (A 93-95). 


One who...advises, encourages, procures...aids or 
abets a wrongful act by another has been regarded as 
being as responsible as the one who commits the att, 
so as to impose liability upon the former to the same 
extent as if he had performed the act himself, The 
liability in such case is joint and several. 


52 am. Jur, Torts § 123 
7. Plaintiff newspapers are thus not entitied to, any equita- 


ble relief whatsoever with regard to the Federal Statute which is the 


res of this action.2? 


8. These appellants, on the other hand, are entitled to equi- 


table relief as against plaintiff newspapers, for their violations of 


the Federal Statute which is the chose in action, especially Since a 


question of the civil rights of working women is involved (A 6735» a 


9. The decision handed down in the instant case,| since it is 


the first in a Federal Court concerning the "help-wanted" portion of 


the Civil Rights act of 1964, will carry great weight as a precedent 


Ih. 52 am. Jur., Torts® 113, citin: 93 U.S., 302, 23 L. Ed 863, 232 U. 
S. S71, 58 L. ed 733, 3 S. Ct. 370, Chirac v. Reinicker, 11 Wheat (U.S.) 
288, followed many times, 86 CJS Torts 33, 87 CJS Trespass § 31, 3 

CJS Aider and Abettor § 505. 

1S. 27 am. Jur 2d, Equity § 47, Queenan v. Mays, CCA Okla, 90 F 2d 525, 
certiorari denied, Board of Commissioners of Creek County, Okla, v. Mays, 
58 S. Ct. 4S, 302 U.S. 5 

16. West Virginia State Roard of Education v. Bernette, 319 U.S. 62h, 

87 L. ed 1620, 03 5. Ct. 1itO Sale ae 

x International News Service v. Associated Press, 248 U.S. 215, 6 L. 
Ed. 211, ~ Cb. OB, ¢ ALR. 


4 : wi 
AS the Court observed in Nuesse v. Camp . 


(12-13)...we may expect that a decision by the District 

Court here, the first judicial treatment of this ques- 

tion, would receive creat weight... 

10. There is already great public confusion as to the status 
and lack of conformity and enforcement surrounding the help-wanted pro- 


visions of the Civil Rights act of 1964, as is illustrated by the follow- 


ing quotation from an editorial in the Chicago Journalism Review, en- 


titled "Papers Defy Law & Order™: 


if campus cemonstrators get away with breaking even one 
law, the very fabric of the nation's social order is 
threatened. Or so we are told, with regularity, by 
Chicago's four major daily newspapers. 


Swift punishment is required, their editorials tell us. 
How else can we maintain respect for Law and Order. 
Professors and others who support illegal acts are 
deemed equally guilty of encouraging disrespect for 
Lé0O. 


But these same newspapers are openly violating the 

spirit, if not the letter, of another set of laws. 

+ the very least, they are encouraging and facili- 
tating widespread civil disobedience. 


The laws in question—guidelines from the U.S. Equal 
Employment Opportunity Commission—flatly forbid the 
listing of Help Wanted advertisements under separate 
male and female colum headings "unless sex is a bona 
fide occupational qualification for the particular job 
involved." 


The guidélineg, upheld January 2h by the U. S. Circuit 
Court of ‘Appeals for the District of Columbia state that: 


I6. Textile Workers Union v. Allendale Co., supra, Nuesse v. Camp, 385 
F. 2d 69L (1901), 120 U. 5. App. De C. 172 
19. Nuesse v. Camp, 365 7. 2d 69, 128 U. S. App. D. C. 172 (1967) 


",..plecement of an advertisement in colums classi- 
fied by publishers on the basis of Sex, such as 
columns headed 'Male' or 'Female' will be considered 
an expression of a preference, limitation, specifica- 
tion, or discrimination based on sex." | 


Every day in Chicago, and in every other city with | 
newspapers, this guideline is violated with the open 
and active encouragement of the publishers. Al four 
Chicago downtown dailies run colums headed "Help | 
Wanted--Men" and "Help Wanted—Women." 
The newspapers try to explain it away by advising | 
their readers that the colum headinzs con't really 
mean what they say--that they are merely convenient 
labels, not rigid classificaticns. But thet. Ss. | 
Circuit Court of arpeals doesn't think so. And un+ 
less and until the Supreme Court acts, the Circuit; 
Court ruling is the "law of the land." 
So what can be done about those who so arrogantly 
defy the american Way? 


™We aren't empowered to initiate compleints," said 

the local EEOC staff aide. "RUE We will process 

complaints brought by others." 

11. A decision which does not take into its purview the ac- 
tual practicalities of the help-wanted matter will tend still further to 


confuse the public, the parties to subsequent litigation, and the courts, 


particularly since interpretations of the court's rulings will orcinari- 


ly reach the public through the medium of these same newspapers. The 


public impression may very well be that the newspapers have come to 
court with the help-wanted issue, and have “come out clean", This might 
well constitute a stripping of the rights of working women, a constitu- 
tional civil rights issue, under the Civil Rights Act of 196. 


12. If the case is limited to the narrow technical issue to 


™. "Papers hely Law and Order" Chicago Journalism Review, Volume 2, 
Number 3, March, 1969, 5000 S. Torchester Avenue, chicago, Illinois, 
60615 


which it has been reduced (A 81, point 3), the question as to whether 
the mere existence of the Cuideline injures plaintiff newspapers, the 
trial of the case will be a virtually meaningless exercise of the Court's 
power. (A 71) In passing, it might be observed that pecuniary loss has 
seldom been upheld as an excuse for violating a law. 

13. Working woren, the intended beneficiaries of this Federal 
Statute, will tms be forced to seek their rights on a case-by-case 
basis. The hazards of this course are mentioned by Richard K. Berg, 
formeriy Deputy General Counsel and Acting General Counsel for the Equal 
Exployment Opportunity Commission, in an article entitled "Title VII, 

A Taree-Years' View", appearing in the Notre Dame Lawyer: 

It is convenient to discuss the judicial decisions on 

the subject (of sex discrimination in the courts) sepa- 

rately, because in interpreting the content of the 

prohibition against sex discrimination the Commission 

and the courts have been appost completely oblivious 

of each other's decisions. 

Furthermore, since suing one's prospective employer is ordina- 
rily not the best way of ingratiating oneself with hin, this is obvious- 
ly an impractical approach; many meritorious actions simply will not be 
filed, and mass injustices to the individual women who are precluded 
from job advancement will occur, all in direct contravention of the 
intent of Congress, anc the provisions of Title VII. 

l:. While in many instances these cases will be technically 


well-founded, their costs, delays, problems of proof, and the like, 


will also deter many rightful causes of action, all to the irreparable 


° itle VII; A ee-Years' View," by Richard K. Berg, Notre Damé 
Lawyer, Februarys 1969, page 339 
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i 
injury of the working women of this nation, the intended beneficiaries of 
the provisions of Title VIIwho will be stripped of their rights. 

15, Evidence of the disparity in salaries and opportunity of 
the jobs offered in the "female" as versus the "male" classified columns 
could be shown, under a broadened consideration of this chose in action. 
This disparity, however, is projected into comparative income figures 


for women a8 compared with men, which have already been compiled, and 


which are illustrative of the desperate economic hardship of the working 


women of this nation under this differential: 
| 
Although working full time and year-round, Su.1% or 
well over half, of the negro working women who head 22 
their families, are living at or below poverty level. 


In an era of increasing rebellion against “the welfare" load, 


this is a statistic of considerable import. ! 
The last census also showed the following almost unbelievable 
median income figure for "white women with from one to five years college" 
the anmal amount of $3,333-> It might be noted that income taxes payable 
on this amount, including surtax, are $423.50. In passing, we might note 
that the issues involved here are-inextricably intertwined with the dis- 


content and rebellion of these lower-paid workers. 


Women are not o concentrated in the lower level jobs, 


bat are paid relatively less than men for le work. 
The nedian income of ayiroround —time workers in 13 


was; Men 8, wanen $3,973 | 

~ On ates Department of Commerce, Bureau of the Census, CPR 60, 
No. 55 
23. Consumer Income, Series P-60, No. 47, Sept. 2h, 1965, pp 93,40, U. 
S. Bureau of Census. (their figure for negro women of corresponding edu- 
cation is $3,602) 
2h. Remarks by Commissioner Elizabeth J. Kuck of the Equal Employment 
Opportunity Commission before the Commerce and Labor Committee of the 
Ohio House of Representatives, Columbus, Ohio, June 11, 1969 


Many women hold jobs which are far below their training 
and talent. In 1968 approximately one-fifth of women 
workers who had completed four years of college were non- 
professidnal; employed in clerical, sales, service worker 
or semi-skilled operative categories 


In 1966, less than 1% of women earned salaries of $10,000 


or more; , the proportion for men was almost 20 times 


greater.¢ 

When a woman does occasionally get a well-paid and responsible 
job, her feat is publicized in somewhat the manner of a sweepstakes win- 
ner, probably becattse the odds are somewhat similar, which makes the 
matter "news". 

The impact of race discrimination in the job market has been 
acknowledged. Therefore it is interesting to note that more individuals 
are affected ty sex discrimination: 

There were more white women working full-time the year 

round than all Negro men and womgn working full and 

part time com>ined. White women outnumbered Negroes 

of toth sexes in the Iowest income brackets. (italics 


curs) Five miilion White women worked full-time for 
less than $3,859 in 1964.27 


The first Negro woman to be elected to the Congress of the 


United States has made a somewhat ironic observation on this point: 


More than half of the population of the United States 
is female. But women occupy only 2% of the managerial 
positions. They have not even reached tokenism. 


The impact of the salary of the working wife in raising the 


family from poverty level has been the subject of many studies: 


25. Remarks by Commissioner Kuck, supra 

26. Ibid. ; 

27. Caroline Bird, Born “emale, The High Cost of Keeping Women Down 
David McKay Company, Inc., New York (1968) —— 
28, Statement by Congresswoman Shirley Chisholm, Congressional Record 
of May 21, 1969 


Nearly half of all women 18 to 64 years of age work 
in any one month. It is often the wife's ao 
that raise family income above poverty levels.°? 


16. WEAL, the appellants herein, who are the ee to inter- 


vene in behalf of working women as a class, therefore are so Situated 
that the disposition of this action may as a practical matter impair or 
impede their ability to protect that interest (A 70,99). | 

The Court stated in Nuesse v. Camp, as follows, concerning the 
interpretation of the revised Rule 2l; (a) and (o) Fed. Rul. ox. Proc.: 

The Rule now specifies only that the 'disposition of 

the action may as a practical matter impair or impece 

his ability to protect’ the appellant's interest. This 

alteration is obviously designed to liberalize the 

right to intervene in federal actions. 

WEAL, the appellants herein, do not believe that the interest 
of working women is adequately represented by the Commission, since the 
equitable injuries suffered by WAL, and by the working women we seek to 
represent, far outstrip, in nature and magnitude the interests of the 
Commission; the Commission has not introduced the issue of the failure 
of the newspapers to conform with the Guideline in cuestion or of the 
concommitant losses to working women, as a balance of equities. (A 16-37) 
WEAL can thus interpose a stronger equitable defense and counterclaim 
as against the newspapers with regard to help wanted advertising. 

As the parties suffering the actual injury, we velieve we will 


present a more vigorous defense in our own behalf. 


2%. VY. 5. Department of Labor, Wage and Labor Standards samnistration, 
Women's Bureau, W.B. 69,63 for November, 1968 


30. Nuesse v. Camp, supra 


As Judge Bazelon stated in the Textile Workers Union 
previously cited: 

(5) The right of the appellants to intervene is not 

affected by the fact that the general position they 

assert is already represented in the action by the 

Secretary of Labor...iven if the Secretary espoused 

the appellants' interests with greater heart, it 


would not necessarily pee their appearance to 
plead for thensel lves.3 


It should be noted that this observation was made in 1955, 
even prior to the liberalization of the rules on intervention in 1966, 
as reflected in the decision in the Nuesse case. 


In any event, many pressures’, factual disabilities? 
34 


aie 
id. 


{4 10, 2102) and inhibitions” tend to hamper a government agency in 
gency 


forcefully defending an action of this kind, and WEAL, the appellants 
herein, therefore do not believe that they are adequately represented 
by the Commission in this action. 

19. The 1966 Revision of Rule 2h of the Federal Rules of 


Civil Procedure 37 has been interpreted as broadening the grounds for 


31. Textile Workers Union v. Allendale, supra 
32. “Dirksen sees Filibuster on Exployment Bill, Cong. Report, Washing- 
ton Post, May 22, 1962, "Mrs. Nixon: We're Already Equal'" Washington 
Post, June 16, 1969. Sen. Tirksen to Mr. Alexander, head o 
punitive harrassment has got to stop", editorial page, The New York 
Times March 28, 1969 a 
33. "EEOC Chairman tells Congress of Limitations" The New Courier (N.Y.) 
June 7, 1969, Paze 5 
34. Havoc Seen in Neuter Help Wanted Ads" A Report on a speech by Dr. 
Luther Holcomb Commissioner of the Equal Employment Opportunity Commis- 
sion in which he strongly condemned the Guideline which is the res of 
this action, in a public speech, after the Guideline had been reinstated. 
Sunday Herald Traveler (Mass) Section one, page 98, November 17, 1968. 

« Holcom S Since been reappointed to the Commission. 
35. Rule 2h Fed. Rul. Civ. Proc. (a) Intervention of Right. Upon time- 
ly application anyone shall te permitted to intervene in an action: (1) 
when a statute of the United States confers an unconditional right to 
intervene; or (2) when the applicant claims an interest relating to the 
property or transaction which is the subject of the action and he is so 
situated that the disposition of the action may as a practical matter 
impair or impede his ability to protect that interest, unless the appli- 
cant's interest is adequately represented by existinz parties. 


intervention in the case of Nuesse v. Camp, supra, which appellants WEAL 
cited extensively in their Supplementary Brief in pages 95 through 104 
in this Appendix 3 6 since these appellants believe that the Nuesse case 
is very similar, in its facts and issues, to the case at hand. In the 
Nuesse case Judge Leventhal reversed a Federal District Court decision, 
and ruled that intervention as of right should be permitted under the 
revised rules "when inter alia applicant claims an interest relating to 
the property or transaction which 1s the subject of the action." The 
Nuesse case was concerned with construction of a Federal Statutes the 
case was the first in its area of law; elements of public interest were 
involved, with "interests in a competitive system" at stake; and the 
representation by existing parties was an issue. ALL these elements 

are present in the instant case, but in this case the equity plea of 

| 


the newspapers would still more properly open the door to evidence of 


the economic losses of working women, aS an equity defense, and counter— 


clain i 
(>) Permissive Intervention. Upon timely application anyone may be per- 
mitted to intervene in an action: (1) when a statute of the United 
States confers a conditional right to intervene; or (2) when an appli- 
cant's claim or defense and the main action have a question of law or 
fact in common. When a party to an action relies for ground of claim 
or defense on any statute or executive order administered by a federal 
or state governmental officer or agency or upon any regulation, order, re- 
quirement or agreement issued or made pursuant to the statute or execu- 
tive order, the officer or agency upon timely application may be per- 
mitted to intervene in the action. In exercising its discretion the 
court shall consider whether the intervention will unduly delay or pre- 
judice the adjudication of the rights of the original parties. 
36. Also cited were Toles v. U. S- 371 F. 2d 78h (10th Cir. 1967), 
Cascade National Gas Corp. Vv. El Taso National Gas Co., 386 U.S. 129, 

5 - Cte ’ . reversing United States v. 
El Paso National Gas Co., 37 F. R. D. 330, (D. Utah 1965), Atlantis 
fevelopment corp. v. U. S., 379 F. 2d, 818, Sth Cir., June IZ, 1967 


> 
Fextile Workers Ymion v. Allendale Co., supra, and an article from the 


Harvard Law Review by David L. Shapiro, supra. 
Br th Dhani Rela 


The Nuesse case involved the public interest insofar as bank- 
ing regulations were concerned, but the public interests in the present 
case are far more pervasive in our economic structure, and involve eco- 
nomic injuries of far greater magnitude. 

Rights of interested parties to intervene have also been great- 
ly liberalized in a class of cases closely analogous to the case at hand: 
these are the hearings cefore boards or commissions involving licensing 
or authorizing enterprises under federal control, where private indivi- 
duals assert an interest in the action. 

Such a case is that of the United Church of Christ v. Federal 
Communications Comission?’ , where the Court held that the Commission 
should allow intervention by one or more of the interested parties seek- 
ing intervention as "responsidle representatives of the listening public" 
and observed that "the listeners are the most directly concerned with 
and ultimately affected by the performance of a broadcast licensee." 

This has forceful analogy to the instant case, where working 
women are "the most directly concerned with and ultimately affected by" 
the performance of the newspapers in their help-wanted columns. 

Other cases of this kind, where intervention has been liberal- 


38 


ly allowed in the public interest, are those involving airlines“ and 


other utilities 39 whose activities impinge on the rights of individuals. 


ee 
37. United Church of Christ v. Federal Communications Commission, 123 
U. S. APP D- Co 500, 309 Fe 2a 99 (1966) 

38. City of San Antonio, Texas v- Civil Aeronautics Board, 37h F. 2d, 
326, (1967)s Cit mot Houston peras V. Civil Aeronautics apoers, 2125 U. 
S. App. 15, and seaboard and Wes Tlines 

v. Civil nee Board, 86 3. S. App. D- c- Ou, LSI = 2d 515 (1949) 
39. Baltimore and Ohio Railway Company v- United States 386 U.S. 372, 


h26 


In his analysis of the trend in permitting intervention, in 
| hl 

the Yale Law Journal 40 Prof. Reich remarks that the Scenic Hudson 
and the United Church of Christ cases are based on the principle that 


outside parties mst be afforded standing in order that certain points 


of view be represented, where it becomes clear that the agency cannot 
adequately represent such points of view." (italics ahh 

At stake are the fundamental democratic rights of the citizen- 
ry. and the trend is to allow "responsible representatives of the pub- 
lic, however injured, the right to intervene as full parties in, and to 


) 
43 This trend has been observable 


i 
even in cases where no economic loss was claimed, as in the United 


appeal from" administrative actions. 


Church of Christ, Scenic Hudson bb and Sierra Club’? interventions. 


In the instant case, we need hardly point out, working women 


have a pressing and inescapable economic interest in the fofm of a 


“hurdle" not of their own making, which causes them irreparable injury 


in their search for suitable employment. 
The trend to permit more liberal intervention in cases of 


public interest had its beginning in the case of Federal Conmnications 
L6 


Commission v. Sanders Bros. Radio Station , where the Suprene Court 


QO. Reich, "the Law of the Planned Society", 75 Yale Law Journal, 1227, 
1248, (1966) 

kl. Scenic Hudson Preservation Conf. v. Federal Power Commission, 35h 
F. 2d ’ ce en. U. 

2. See Cascade Natural Gas cone supra 

43. Reich, "The Law of the Pianned Society" supra 

lh. Scenic Hudson Preservation Conv. V. Federal Power eo supra 
45. Sierra club, a noe corp. v. HWickel et al, U. S. Mist. Ct. 
Northern fist. California, une pt. Interior) 

46. Federal Communications ccameaion ve Sanders Bros. Radio Station, 


held that persons claiting a potential economic injury rather than a 
legally protected right (italics ours) should be allowed to intervene in 
agency proceedings. 

The case at hand is not an agency proceeding, but a challenge 
to an agency rulinz, where the equity vulnerability of the plaintiff 
newspapers gives justice a unique opportunity to fulfill its function of 
correcting an iniguitous and inequitable situation, which will otherwise 
involve long and difficult litigation, the passage of ordinances, and 
other action, to correct. 

The situation 2s similar to that in the Scenic Hudson case, in 
which the Court stated: "Representation of common interests by a respon- 
sible organization serves to limit the number of those who might other- 
wise apply for intervention, and serves to expedite the administrative 
process." kT 


In another case, not yet reported, that of the District of 


8 
Columbia Vederation of Civil Associations, Inc. v. Airis, this Court 


held that private citizen action should be upheld where it is available. 

Such assistance is not always offered to assist the Courts in 
administering justice, tecause, as the Court in the Scenic Yudson case 
observed, in favoring the right of intervention: "Our experience with 
public actions confirms the view that the expense and vexation of legal 
proceedings is not lightly undertaken.” 

We trust that it is not too self-serving or unwarranted to 
point out that in the instant case, the plaintiff newspapers are a 


powerful and heavily funded organization, representing a medium purpor- 


&7. Scenic Hudson, supra., also citing Virginia Petroleum Jobbers v. 
Federal Power Commission, 105 !.S. App D.C. 172, 265 F. od 30L (1959) 
WS. Not yet reported, No. 21,116, particularly note 29 


tedly dedicated to serving the public interests; a government Commission 


which is tax supported, but which has in the past been somewhat laggard 
} | 
in the area of help-wanted advertising oe as contrasted with these ap- 


pellants, WEAL. We are a small organization, hardly six months old, and 
we have come into this action as the only agency volunteerir ne to repre- 
sent working women, the private citizens whose interests are being invaded. 


| 
An unorthodox Situation, that of the flouting and evading of 


the intent of Congress” and the provisions of a Federal Statate ae 


52 


what might be termed subterfuge” on the part of plaintiff newspapers 


who now stand before the Court, leads us to the unorthodoxy’ of quoting 


a rather unusual authority. 


To point out that the situation surrounding the help-wanted 


advertising issue is explosive, especially among young people, I wish 
to quote a few portions of Voice of the Women's Liberation Movement, >2 
apparently a student publication, which has come into our hands: 


IS. Speech by Martha Griffiths, Congresswoman, Congressional Record, 
supra (page 1) "I charge that the officials of the Squal Smployment Op- 
portunity Commission have displayed a wholly negative attitude toward 
the sex provisions of Title VII. I would remind them that they took an 
oath to uphold the law—-not just the part of it they are interested in." 
50. Ibid. Page 1: "They disregard the fact that the Congress by en- 
acting Title VII declared a national policy against discrimination in 
employment because of sex" (at page 4) "It is Congress, not the classi- 
fied ad managers of newspapers that write our nation's awe." 1 ics 
ours) (page 5) WTF it is unlawful to have ads in separate lists based on 
race then it is equally unlawful to have ads in separate lists based on 
sex."..."It is only because the ED0C fails to enforce the law that the 
individual advertiser is able to select a sex-labeled SEBS under 
which the ad will appear." 

Sl. Section 70h (b) of Title VII of the Civil Rights act of 1961, supra. 
52. Papers Defy Law & Order, Chicago Journalism Review, supra. 

53. Voice of the Women's Liberation Movement (editorial) 2625 Southport, 
Chicago, Illinois. 


(headline) omen, Know the Facts! 


Change means a disturting, a threatening of the status 
guo, a status quo not good enough for us. efter all, 
women's liberation is not just a hip substitute for 
(deletion) women's gatherings. % are not just in it 
once again to do our dilletante thing, to prove to 
our husbands ans poyfriends that ‘we have our political 
interests ani activities too.t This will be a real 
struggle. 4nd stvucele is pain. We wouldn't do it if 
we didn't have to. (page 1) 

> % * s+ 


Women with college degrees earn adout as much as men 
with high school educations. When male-female educa- 
tional levels are equal, men earn nearly twice as 
mch. and, the wage gap between men and women has 
meen steadily increasing for 25 years. Men are even 
taking over women's jobs while systematically denying 
them the right to hold 'masculine' jobs. For example, 
men are now cecoming social workers and teachers and 
librarians, cat women find it almost impossible to 
enter the professions. 29 million women work, and 
two-thirds of them have dull, menial jobs. 10% of all 
working women are heads of nouseholds and 40% of all 
working women are single, divorced, widowed, separa- 
ted or deserted. Not ome of these women is working 
for pin money, giamor or excitement. They're working 
because they have no other alternative! (page 13) 


Lastly, and more ominously, note the following, to which a 
full page, with jiliustration, was devoted: 
(Headline) World ¥omen’s Congress to be Held 


chairman of the Soviet 
that large-scale pre- 
+ Union for the 

Yorld Women's Congress to be 
summer. Mrs. Tereshkova reported 
and twelve international organizations have expressed 
a desire to attend the Congress which is sponsored by 
the International flomen's Democratic Federation. The 
theme of the Congress will be women's role in the 
present-day world. 


Soviet women have prepared a report entitled 'Yomen and 
work". Mrs. Tereshkova stressed the importance of this 
theme. Although one-third of all those working in the 


world are women, they still do not get equal pay for 

their work in a number of countries, she said. In many 

countries conditions have not been established to’ en- 

able women to combine work and family duties. 

Valentina Nikolayeva Tereshkova expressed confidence 

that the World Women's Congress will demonstrate soli- 

darity with heroic Vietnam. During preparations for 

the Congress, Soviet women are giving material help 

to the women of Vietnam, as well as to African Coun- 

tries fighting for national independence. (page 1h) 

As an attack on the soft underbelly of the American Way, this 
approach could hardly be surpassed. It would seem to be high time that 
we put our own house in order if the present situation makes our young 
women vulnerable to the idea that Russia will have to "show us the way." 

We present this material to show that we are dealing with a 
bottled-up injustice, and an explosive situation, that warrants the 
Courts! bending a bit, if possible, to clarify a situation| which is so 
blatant as to arouse great bitterness among all working women, not just 
the younger ones. These pressures certainly present a "clear and present 
danger." | 

If corrections cannot be made through orderly, established 
channels, and made very soon, by "responsible" individuals, the needed 


changes will come about in less desirable ways, apparently. 


It is worth noting, in passing, that the newspapers have had 


the power to edit out or to distort the evidences of pressures by work- 
ing women for economic equality, and that they have, in most instances, 
availed themselves of this power. This is a manifestation to young 
people of what they consider a naked use of power by "the establishment" 
as is the continued flouting of the help-wanted regulations. The 


picketing of newspapers across the country is an evidence of this, as 


is the previously-quotec article "Fapers Defy Law and Order". 

The hypocrisy of the newspapers in the help-wanted matter is 
having 2 detrimental effect on the attitudes of our young people toward 
established institutions. The outcome of this case will have an impact 
on their attitude toward th judicial processes. 

WEAL, through the caliber of the men and women who comprise 
its memoership, probably represents the opposite end of the spectrum 
fron the student etivists, out the ferment and dissatisfaction of work- 
ing women is the same throughout. 

It would seex to us, therefore, that if the courts could, in 
this and similar instances, adapt their processes to the exigencies of 


the situation, the pudlic interest would te served. 


CONCLUSION 

Por the foregoing reasons appellants WEAL respectfully pray 
that the Order of the District Court, insofar as it denies to these ap- 
pellants the right to intervene in behalf of working women, be reversed; 
that the District Court be instructed that it erred in construing the 
standards of its Rule 2, (a) and (co) Fed. Rul. Civ. Froc. to deny inter- 
vention to these appellants, and to reguire them to rely upon the Com- 
mission to represent their interests; that WEAL be allowed to intervene 
as of right under the provisions of Pule 2h, (a) Fed. Bul. Civ. Proce; 
and that the Pistrict Court be instructed that the equity issues which 


WEAL seeks +o raise are required considerations in this action in view 


of the magnitude of the public interests involved. 


Respectfully Sudmitted 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether the Court below acted property in denying 
the applicant’s motion for intervention as of right 
under Rule 24(a), F.R. Civ. P. when it appeared from 
the pleadings that the applicant sought only to en- 
large the issues embraced by the main action and 
thereby create for itself an interest in the litigation. 


. Whether the Court below abused its discretion in deny- 


ing permissive intervention under Rule 24(b), F-.R. 
Civ. P. to applicant, where it appears from the plead- 
ings that applicant only seeks to enlarge the issues 
embraced by the main actions and thereby create pur- 
ported questions of law or fact somehow common to 
those involved in the main action. 
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No. 23316 


American NewsPaPER PUBLISHERS ASSOCIATION 
and Tue Eventne Star Newsparer CoMPaNy 


v. 


Currorp L. ALexanver, ef al., as Members of the Equal 
Employment Opportunity Commission 


and 
Women’s Equrry Action Leacve, Appellant 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 
This is an appeal from an order of the United States 
District Court for the District of Columbia denying a mo- 
tion filed by the Women’s Equity Action League to inter- 
vene in the main action of this suit. 


» 

On October 25, 1968, the American Newspaper Pub- 
lishers Association and The Evening Star Newspaper Com- 
pany filed below their first amended complaint against the 
Commissioners of the Equal Employment Opportunity 
Commission seeking, inter alia. a preliminary and perma- 
nent injunction restraining the Commissioners from en- 
forcing the purported GUIDELINES ON DISCRIMINA- 
TION BECAUSE OF SEX, published at 33 Fed. Reg. 
11339 (August 14, 1968). The thrust of that litigation is 
that the Commissioners had exceeded their statutory au- 
thority in promulgating what was characterized as a 
*‘gnideline’’ but what was in actuality a regulation which 
was beyond the Commissioners’ authority delineated by 
Congress in the Civil Rights ‘Act of 1964. The ANPA and 
Star subsequently appealed the District Court’s denial 
of their motion for a preliminary injunction, and in con- 
nection with that appeal obtained from the District Court 
a stay of the effective date of the guideline pending appeal. 
This Court, in a per curiam opinion, upheld the District 
Court’s denial of the ANPA’s and Star’s motion for a 
preliminary injunction, vacated the stay order, and re- 
manded the case for ‘‘prompt prosecution of the case on 
the merits.’”* 


The Women’s Equity Action League, operating under 
the acronym WEAL, filed a motion to intervene as a party- 
defendant in the instant litigation on March 27, 1969, citing 
as its alternative grounds to so intervene the provisions of 
Rule 24(a)(b), F.R. Civ. P., and the general equity juris- 
diction of the District Court. The proposed answer, at- 
tached to the League’s motion to intervene, contained a 
cross-complaint wherein the League prayed that the Dis- 
trict Court enjoin the Association and the Star from ac- 
cepting paid advertising classified under ‘‘male’’ and ‘‘fe- 
male’? column headings, and that the District Court enjoin 
the ANPA and the Star in their capacity as alleged agents 


1 American Newspaper Publishers Anagciation, et al. v. Alezander, et al., 
No. 22,519, p. 2 (D. C. Cir. January 29, 1969). 
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of employer-advertisers and in their capacity as employers 
from violation of Title VII of the Civil Rights Act of 
1964. 


After consideration of the League’s motion to intervene, 
the ANPA’s and the Star’s opposition thereto, and oral 
argument of counsel, the assistant pre-trial examiner, 
Elizabeth Bunten, on May 1, 1969, recommended that the 
said motion of the League to intervene and file a cross- 
claim in this litigation be denied. (App. 81) 


Subsequently, the League, on May 6, 1969, filed its objec- 
tion to the recommendation of the pre-trial examiner. 
Upon consideration of the points and authorities filed by 
the ANPA, the Star, and the League, and having heard 
argument by counsel for the respective parties, the District 
Court adopted the recommendation of the pre-trial exam- 
iner and on June 4, 1969, ordered that the said motion be 
denied. (App. 105). It is from this order that the instant 
appeal has been taken. 


SUMMARY OF ARGUMENT 


Rule 24(a), Federal Rules of Civil Procedure, provides 
that an applicant shall be permitted to intervene in an 
action where it claims an interest relating to the subject of 
the action, and it is so situated that disposition of the 
action may as a practical matter impair or impede its 
ability to protect that interest; and that the applicant’s 
interest is inadequately represented by the existing parties. 


It is clear that the Women’s Equity Action League has 
no right under this section of the Rule to intervene be- 
cause it seeks to expand the issues presently under con- 
sideration by the District Court. The present litigation em- 
braces the question of whether the Commissioners have ex- 
ceeded their statutory authority in promulgating the con- 
tested GUIDELINES ON DISCRIMINATION BECAUSE 
OF SEX. The League does not seck to participate in that 
issue, but instead secks to enlarge the litigation to embrace 
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the question or whether newspapers are complying with 
Section 704(b) of the Civil Rights Act of 1964. Not only 
is this section not directed to newspapers, but expansion of 
the issues in a main action to create an interest in the 
applicant for intervention is not permitted or contemplated 
by Rule 24(a). 


It is also clear that the court below did not abuse its 
diseretion in denying permissive intervention under Rule 
24(b), Federal Rules of Civil Procedure. The applicant’s 
claim or defense has no question of law or fact which is 
common with the ones embraced by the main action. The 
main action involves subtle questions of administrative law 
involving the statutory authority of the Commission to 
promulgate the contested guideline in the manner and form 
it did. The League ignores that issue and attempts to 
inject into the main action the question of whether the 
newspapers are complying with Title VII of the Civil 
Rights Act of 1964. We respectfully submit that the Dis- 
trict Court correctly exercised its discretion in denying 
intervention under this section of the Rule so that the 
issues would not be unnecessarily confused by the League’s 
proffered defense and cross-claim. 


ARGUMENT 


The Court Correctly Denied Intervention as of Right Under 
Rule 24(a), F-R. Civ. P. to the Applicant, I: Being Apparent 
From the Pleadings That Applicant Sought to Enlarge the 
Issues Embraced by the Main Action and Thereby Create 
for Itself an Interest in the Litigation 


The League sought to bring itself within the purview 
of Rule 24(a) by making sweeping declarations and vague 
statements in its pleadings below (App. 54-58) and its 
brief herein that without its participation, the ‘‘real issues’’ 
involved in the present litigation will not be reached and 
the equitable rights of the potential intervenor’s members 
will somehow be ignored. Tt suggests that by filing a suit 
for equitable relief, the ANPA and the Star have somehow 


5 


‘‘opened the door to equity’’ through which the League 
should be allowed to pass so that its ‘‘equitable rights’? may 
be enforced. 


Attorneys for the League quite candidly admitted that 
through their intervention they sought to broaden the 
issues before the District Court: 


The Court: Well, the case before the Court, as I 
recall it—I frankly haven’t had the opportunity to 
review the whole file—but the matter before the Court 
now, is the matter of the objection to the pre-trial 
examiner’s recommendation and guidelines. 


Mrs. Boyer: No; we thought that in broadening 
that, as we, in a way, songht to do, we were seeking 
to defend the paragraph 704(b) to the greatest extent 
it could be defended in that we have our own equitable 
interests. 


The Court: You are interjecting new issues into the 
case. You are getting beyond the mere power of the 
Commissioner. If they promulgate guidelines, you are 
saying if they do have the power, they are going to 


have to do it our way. That’s what you are saying. 
(App. Z-3). 


The issue involved in the main action involves the statu- 
tory authority of the Equal Employment Opportunity Com- 
mission under Title VII of the Civil Rights Act of 1964, 
to promulgate the contested guideline in the manner and 
form which was utilized. The question does not involve 
Section 704(b) of the Civil Rights Act of 1964, as the 
League has asserted, or, as an abstract question, whether 
placing a help-wanted advertisement under columns classi- 
fied by the publishers ‘‘male’’ or ‘‘female’’ or ‘‘male- 
female’’ violates Section 704(b). Instead, the question of 
law presented to the Court by the ANP.A and the Star em- 
braces subtle questions of administrative procedure which 
do not involve and do not affect either the League or its 
members, #.e., whether the Commission has the statutory 
authority under Title VII to promulgate the ‘‘guideline’’ 
in question. 
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In short. it is apparent that the League seeks to enlarge 
the issues embraced by the present litigation so as to bring 
itself within the case and thereby create an interest in the 
litigation. It is submitted that such action is not per- 
mitted by Rule 24(a). See, eg.. In re Willacy County 
Water Control & Improvement District No. 1, 26 F. Supp. 
36 (S.D. Tex. 1940): Salem Engineering Co. v. National 
Supply Co.. 75 F. Supp. 933 (W.D. Pa. 1948). 


For example. in discussing this precise issue of expan- 
sion of the issues in the main action to bring the applicant 
within the purview of the case, the Court in Slusarski v. 
United States Lines Co., 28 F.R.D. 388 (E.D. Pa. 1961) 
announced: 


the rule is well settled that an intervention introducing 
litigation having no relation to that opened by the 
original complaint will not be permitted. Id. at 390. 


Moreover, the issue which the League seeks to inject into 
the present litigation is not embraced by Title VII of the 
Civil Rights Act of 1964. Appellant seeks to cross-claim 
for an injunction commanding the Association and the Star 
to comply with the provisions of Section 704(b) of the 
Act, 42 U.S.C. § 2000e-3(b). That section reads as follows: 


It shall be an unlawful employment practice for an 
employer, labor organization, or employment agency 
to print or publish or cause to be printed or published 
any notice or advertisement relating to employment by 
such an employer or membership in or any classifica- 
tion or referral for employment by such a labor or- 
ganization, or relating to any classification or referral 
for employment by such an employment agency, indi- 
cating any preference, limitation, specification, or dis- 
crimination, based on race, color, religion, sex, or na- 
tional origin, except that such a notice or advertise- 
ment may indicate a preference, limitation, specifica- 
tion, or discrimination based on religion, sex, or na 
tion] origin when religion, sex, or national origin is a 
bona fide occupational qualification for employment. 
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That Section, however, is not directed to publishers in 
their function of publishing help-wanted advertisements in 
their newspapers.” It is directed only to employers, em- 
ployment agencies and labor unions. Insofar as their 
actions as employers are concerned, there clearly is no 
basis for injunctive relief against the parties here. There 
is no specific allegation of a discriminatory act on the part 
of any appellee as an ‘‘employer’’. Nor is there any alle- 
gation that appellants have attempted to exhaust their 
state or federal administrative remedies as required by 
Section 706(a), (b) or (e) of the Civil Rights Act of 1964, 
42 U.S.C. § 2000e-5(a), (b) or (e) (1964). Moreover, no 
dates are alleged in the motion or cross-complaint so that 
the applicant’s timeliness of asserting whatever rights it 
possesses under Title VII can be measured against the 
time limitations set out in Section 706. Fore v. Southern 
Bell Telephone €: Telegraph Co., 59 Lab. Cas. $9173 (W. 
D.N.C. 1968). The Fourth Circuit stated in Stebbins v. 
Nationwide Mutual Insurance Co.. 382 F.2d 267 (4th Cir. 
1967) : 


Having reviewed the legislative history of the Act, as 
well as its language, we agree with the District Judge 
that the plaintiff could not bypass the federal agency 
and apply directly to the courts for relief. Congress 
established comprehensive and detailed procedures to 
afford the EEOC the opportunity to attempt by admin- 
istrative action to conciliate and mediate unlawful em- 
ployment practices with a view to obtaining voluntary 
compliance. The plaintiff must therefore seek his ad- 
ministrative remedies before instituting court action 
against the alleged discriminator. Id. at 268. (Em- 
phasis in original). 


2In fact, the report of the House Judiciary Committee stresses that See- 
tion 704(b) does not require newspapers and other publications to exercise 
any control or supervision over, or to do any screening of, the advertisements 
and notices published by them. H.R. Rep. No, 914, 88th Cong.. Ist Sess. 28 
(1963). 


$s 


The League principally relies on Nuesse v. Camp, 128 
U.S. App. D.C. 172, 385 F.2d 694 (1967) decided by this 
Court and involving the ramifications of Rule 24. That case 
involved an action by a Wisconsin bank for declaratory 
and injunctive relief against the United States Comptroller 
of Currency who allegedly was about to unlawfully ap- 
prove an application of a national bank to open & branch 
bank in the vicinity of the state bank’s office. The Comp- 
troller had authority under the Tnited States Code to ap- 
prove sach application only if state banks under state law 
were permitted to operate branches. This Court declared 
that the State Banking Commissioner had an interest in 
the litigation and was entitled to intervene as of right be- 
cause state policy was directly involved in the litigation. 
Additionally. because of the doctrine of stare decisis, and 
because the main litigation presented a question of first im- 
pression. the disposition of the main action would impair 
the Commissioner’s ability to protect that interest. 


It is clear, however, that none of the elements present in 
Nuesse is present in this litigation. Unlike the appellant 
in this appeal, the State Commissioner did not seek en- 
largement of the issues to create his interest in the main 
action. His interest therein was pre-existing. 


In addition, it is apparent from a glance at its pleadings 
in the record that the Leagre has failed to show that the 
present parties inadequately represent the interests of the 
League’s members, even assuming that those members 
have an interest in the litigation. The underlying require- 
ment of Rule 24(a) is a showing that the present parties 
do not adequately represent the interests of the inter- 
senors. Upon the intervenors’ failure to make such a show- 
ing, the motion was properly denied below. See, ¢.9., 
Kor-ak v. Wells, 278 F.2d 104 (Sth Cir. 1960), and Barron 
& Holtzoff, Federal Practice and Procedure § 597 ( 1961). 
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The District Court Did Not Abuse Its Discretion in Denying 
Permissive Intervention Under Rule 24(b), F.R. Civ. P. 


Rule 24(b), providing for permissive intervention, re- 
quires that the applicant’s defense and the main action 
have common questions of law or fact. As hereinbefore 
set forth, the question of law in the main action involves 
the statutory authority of the Commission under Title VIL 
to promulgate the guideline on discrimination because of 
sex in the manner and form which it was utilized. Again, 
it is clear that the court below did not abuse its discretion 
in denying the League’s motion under this section inas- 
much as the League sought to enlarge the issues embraced 
by the main action so as to bring itself within the case. 


CONCLUSION 


For the reasons stated here, the American Newspaper 
Publishers Association and The Evening Star Newspaper 
Company pray that this Court affirm the District Court’s 
order denying the motion of the Women’s Equity Action 


League to intervene in this litigation. 


Respectfully submitted, 


Artuur B. Haxsoxn 04 
W. Fraxk Sticke, Jk. 04 
Rautrn N. AvBricur, JR. — on 
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Washington, D. C. 20006 


